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FILE NO. S-414°

CRIMINAL IAW: | - N
'Hnur& of Priron Inayaﬁtioa and Visitation " \

-

Eonorable Lawrence Johnzon
State's Attorney
Champaign County
Courthouse

Urbana, Iilim:ls 61801

. Dear Mr. Johneon:

@ 5 ? M. aancaiv—
g@rmona t@uring

wnulé 1&. in yaur eginion. wviolate
any righta of the inmates of the.
,Champaign countg Jail ie wenbeis of
the generml public were garmittaé
tours of the Jail; faciliticse in the
company of a. n@puty &hariff hetwaen
the ha‘aﬁ'.$ Qﬁ 9 Aq“. anﬁ P M. mﬁay
through Sunday?® -




" Honorable Lawrence Johnson -ge |
It is my opinion that the requlation of hours of public
visitaetion and inspection of a jail rests with th@ adminisexato:

- of the jail, so long aes such xagﬁlatiﬁh is yxomulgan&d'wiﬁhin the
scope of his autho:iey. and ademt‘;”eix;pmtaees the fundamntui
rights reeaiaed by tha prisoners, | : | ,

Although the preciae questian regar&ing the axtansive hours

»of public visitation proposed hae nsvax bafbxavaxisen. whether a

| sheriff haa the authority to maka suﬁh a xagulntion mey be determined

fxom an examinatian of the balance ta be atxuek hatwnen his suthority

| ﬁas warden or adminiatzatmr. ané tha haaic righta of inmatas,

, xnmms ww prwiﬁes t.hat,‘ "m Shm:iff of each County in
 this State ¢ shall be the wazden of the jail of the County, and have
oy the cuatnﬂy of all prisaaaxa in th& j&il, axnapt whan.atharwiae pro-
£ viaaa in the ”cauaty Dﬁpartmmnc aﬁ Carreat&anm aceP {111, Rev. stnts.
} €&. 75, par. 2), and Qwhe warden of &he jail shall receive and con-
;{.f&ne in such jail. until disahurgaﬁ hy dua aourse of law, all parsons

| who are committed to such 4ail by any eomwnt authority.” (Ili.

__ .Rsv. Stats. Ch. 75, par. 4). {Note: The "emey Department of
;;certactiona Act® above xefar:ad to agﬁltas only to Cook County.)

| - ' &dministtaeion of tha euunty jail 1m alna s&b&ect to the

:fragulaticna of the Stata Department aﬁ Cemxent&ons tegazding mdnimnm
ﬂ?_qtandards for the conditiona of sueh~inatitutioae, I, Rev. Stata.
..f'i'.Ch; 127, par Ssa x{m . However, no such mqulationa epeak directly

.  to the question hars involved.




" Honorable

law, Xll.

tawrence Johnson -3=
It iz stated in %9 &55., Prisons, EBec. 27, that:

“The powesrs and duti%@ af a jailax or of a

warden, oy a cheriff acting as such, are those

defined by Statute and limited ss presczibed

by lawy and are considexe& -as ministerial,

peblic duties,. &m@ng othar Jutios imposed are
the duty to receive and Reag priconexs; the
duty to nreserve the haalah of the prisdners,

and a. fortiori to presarve. ‘their lives; the

duty to supply £ood and Board to the prisoners;
ana the 6uty to koen the jail «wlosn and sanitary.”

whasa gena*al *@@uixamentﬁ are provided for by the xliineis
Rev. Stats, &h.-?ﬁ. 9ar= ll-thxaﬁgh 22.

“The duty of an officar in exmcuting the mandate
of a judiclal order in the natura of a commiz
ment is purely ministerisl and his power with
raspect therato is limited and restricted to
complisnce with its. terme. {aitinglngu;gg Ve
stell, 161 Kan, 747, 173 2. 24 252,] 'The

'st&nﬂar& of care swed by a law enforcement officarx
%0 a prisoner placed in his care and custody is

to keap the prizones safe znd fice from haxm, to
rendar him medigal aid when necessary, and o
traat him humanely 2rd refrain from oppressing
him, [Citing ghggaw v Yillioms, 105 Ga. App.
221, 124 S.B. 28 409 .} He has no povwer Lo ine
crense the zaverity of the punishment assessed
by the Court excdept as grevﬂdmd‘by law, [Citing
Eoward v, State, 28 Aris, 433, 237 p. 203, 40
ALLR, 1275,.1% €0 Rhm. Jnr. 2G4, Panal and aarr&c-
tional Inweitutiana. Sac. 9. -

“A jadler, or like prisanaﬂ official, is vested
with & certein amount of diccretion with regard
to the safe-keeping and security of his prisonera;
and, within reasonsble limitations and restrice
tions, he hes power to inflict punishment on his
prisonars...%, but “"Cruel or sucessive punishmonts
shorld not be adininistaredi...” 50 Cu.Jde; Prisons,
S@Q{. 39,




Honorable Lawrence Johnson -l Loy

"Where a sheriff has the statutery duty to set
repsonable vegulations for the operation of a
jail and the conduct of its prisoners, a rule
restricting visite to certain week days and
limiting visitors to members of a prisgher's

- family ie reasonable and not an infringement

_ upon any constitutional right.  [Citing

~ Robinson v. State, 198 Kan, E%B. 426 p. 24
95,1ene :

“Howaver, while xmas@na&lé rules pwﬂhib&t&ng

wvisitations or communications are proper, an
abeolute izolation of those incarcerated in

a2 ponal institution by & ban on commmication
with the outside population iz an unteasonable
exercise of a wardau’a d;&ﬁratiank (citing
Davie v. Suparior Court of Marin ¢

Cal. PAP?« 24 3) 34«} Pe 26 41,3,]“ G0 Am. UL .
2d, Penal and Coxrectional Instituﬁiona. Saa.
s’:l.

That unlimited visitatian might~well b as ahjaetiunabie as

absolutely prohibited viaitaﬁi@n is selfuaviﬁent. |
~ To be aonai&mxaﬂ in bal&nﬁing the genaral 1&gulatory authore

: ity of the shariff 8& above set fczﬁh. in é@t@rminiag tha propristy
- of a zegulatien auch as the ene 1n qnastion. it ia necesaary o |
examine whath&x guch a x@galation might therehy Lnifingm an inmate‘s
rzghta of privaay anﬁ freedom fxom eznal and unusua) punisiment.
| The term “xightvaf pxivagy“ was zzfst used by samuel
Warren and lLouis Brandeis (latex, Jésﬁi@avarghdeis) in thelr famous
1_artiela en the subj¢ct;(% aarvarﬁ Iaw Review 193.) This right, éhey
_'séid:at 195, was “what Judge Cooley ¢alle the right 'to be let alona,'”
| whey txaﬁéa thg development of the right from the ancient rights to

be free £rom injusy, such as battery, through incorporeal modern




'ﬁenorabla Lawranmm Johnson ~5~
w%g§;§49£ life. The authors spoke, as have most of the subsequent
ﬁéé@ﬁ. Qrimariiy in terms of publication as an intrusion upon a
person‘s right to pzivagg.-:agwevar. their thrust was broader:
# eesin whatanr-usnngctian q'maa'g Life has ceasad to e private,...
to that extent the pwotéctién‘ia to bs withdrawn.®  (Id., at 215,)
Conversely, it may be iméiiaé} that in whatever comnection & man's
life hes not ceased to be private, to that oxtent the protection is
to be @ai&zm_med, _A B "

&ail& a deﬂinitiv@-caae-ig'ﬁﬁia‘mxéalis the 1904 Gaorgia

tivh v. New England
i%0, 197, Yhe language of thﬁt case is very instructive:

“The right of mrxvaay'w*tnin cartnin 1imits

ig a vight derived from naturzl low, Te-
cognixaﬂ by the principals of mmicipal law,
and guarantzed to persons in this State by
the constitutions of the United States and

of the State of Georgia, in those provisions
which declave that no person shall ba deprived
of liberty except by due process of law."

The &ight of nrivac& has been established in Illinois,

xa the case of Eick v. wnxk De

(1952), the Court raf@rxua fuvorably o tna Wazx@n ‘and Bzandeis
article an& tha P&v@sivh dmﬁision, refer*ﬁd to above. and stated,
at 29%: “@b@ right is now reeogniwaé by the great gwapanéﬁrance
of authority thmouqhout th@ w@mnhrV. In supvort of ite holding
ﬁhat the unavthovized us 58 af a poerson's aie?ura in auv@*tieing

2 dog food wae a violation of that pereon‘s right of vrivacy,

* the court cited Mr, Justice Holmesn' atatamanﬁ that the comuon




Henorahls Lawrence Johnson - =

law has a capacity to adapt to expending needs of relief, and,
at 303: ‘“that sometimes courts are called upon to grant redress
in a case without precedent for injuries resulting from conduct
which universal opinion in a state of civilized society would
unhesitatingly condemn as indecent and outrageous.”

Although holding that publication of material about the
life of Bathan Leopold did not violate his right of privacy, thé
Illinois supraﬁm Court confirmed that a right of privacy exiszts in
Illinois; as establivhed by the ZBich case, in Leopold v. Levin,

45 11l. 24 434 (1970). The court, at 439, ocutlined the test of
determining whether a remediable invasion of a persen's right of
privacy had ecturred: whether such invasion would "outrage the
community's notions of decency."

The Caiifornia Courts have held that n§ right of privacy
exists in jail., People v. Eggg, 46 Cal. Rptr. 41, 48, 236 Cal,
App. 2 4 364 (1965); Pegple v. lopez, 32 Cal. Rptr. 424, 384 P,
2¢ 1% (1963). 1In those cases, the courts held that the cobtaining
‘and uze Oof information by means of a hidden microphone im 2 jail
cell waz not an invasion of privacy.

However, the caze most on point in thie area is Tyler v,
Cliccong, 299 T. Supp. 584 (1969), There the court held that an
unconvicted person in prison, vho was prohibited from preparing

and mz2iling 2 manuscript from prison without censorship, and subject




Honorable Lawrence Johnson -7

to extensive restrictions, had infringed his right of freedom

of speech, right against “"unlawful seizure,” and right to freedom
from cruel and unusval punishment. The court stated, at 687:
"Regulations of tha type here challenged, to be valid as applied
even to convicts, must be consistent with constitutional safeguards,
authorized by statute, and relevant to the lawful functions and
security of the prison." [Emphasis added.] The court went on to
say, at 688:

"Respondent‘'s citation of Austin v, Harris

(W.E.Mo.,) 226 F. Supp. 304, to the effect

that courts will not interfeve with reasonable

prigon regulations beczuse of the commitment

of care, custody, control, and discipline of

federal prisoners, exclusively to the Attorney

General . . . is therefore inappropriate.

That general principle is inapplicable in the

cage of an unconvicted inmate, where the courts

remain under a duty to guard against the viola-

tion of federally protected constitutional and

federal statutory rights beyond that which is

necesgarily imposed upon all citizens by the

necessity of social living." Iimphasis added.)

The Tyler court ecuated the rights of an unconvicted
person charged with 2 crime, to free =speech, and to do business,
with the game rights of all unconvicted citizens. That a consti-
tutional right of privacy would likewise be so protected is readily
apparent, It is therefore evident that, to he valid, a prison
resulation must have a reasonable relation to the needs of the

prison, and must not unroasonably restrict the constitutional

rights of prisoners, particularly those being held prier to
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conviction; and the language of Tyler would seem to apply at least
to some extent even to convicts, despite the old common law view
that a convicted felon was “civilly dead.” (21 Am, Jr. 2d, Criminal
Law, Sec., 626,)

The meaning of the term “cruel and unusual punishment",
contained in the Eighth Amendment to the United States Constitution,
like the "right of privacy”, has never been precisely defined, dut
is a constantly developing concept, W¥Weems v. United States, ~17
U. 8. 349, The Yeems court, in interpreting the term "cruel and
unuasual puniszhment®, expressed the belief, at 367, “that it iz a
precept of justice that punishment for crime should be graduated
and proportioned to offense.” The impossibility, in the court's
estimation, of proportioning the penalty to the offense, under the
statute there in question, reguired an overturning of that statute.

®'Conviction' means a judgment of conviection

or sentence entered upon a plea of guilty or

upon a verdict of finding of guilty of an

offence rendered by legally constituted jury

or by a court of competent jurisdiction

authorized to try the case without a jury."

Ill, PRev, Stats,, Ch, 38, par, 205,

"Upon conviction, the court shall determine

and impose the penalty in the manner and

subject to the limitations imposed in this

Section.” I11, Rev, Stats., Ch., 38, par.

“The ideal sentence iz one that adeguately
punishes the offender for his misconduct
e o o" I.L.P., Ch, 38, Punizhment,




Honorabls Lawrenoes Johnson -l =

“Fo constitute = ‘punishment’ or 'penalty’
there must be a deprivation of property or
goma right, such asz the enjoyment of liberty.
State v, Cowen, 3 N.W, 24 176, 179, 231 Yowa
J117.% 35 3 Words and Phrazes, Permanent
Edition, Punizhment,

It is clear from the a2bove, that the law in Illinois
requires that a person be deprived of his constitutional rights
only threugh due process of law, Deprivation of a person's rights
is a punishment, which can be donme only upon conviction dy a duly
constituted cour:t of law, and them only in proportion to the offense.
For the administrator of a prison, by regulation, to further deprive
inmates of constitutional rights, particularly if applied uniformly
to 21l inmates, and not proportioned to any offense that any given
inmate may have committed, would be to exceed the scope of his
avthority: and would dbe invalid, except to the extent that such
regulation was necesszary and reasonazble for the proper safe-keeping
of the prison and prisoners in hisz custody.

"when, therefore, the superintendent of the

prison receives the commitment, which i¢ his

only authority for detaining any man within

that prisen, he may only 3o what that commite

ment orders him, to wit, ‘receive and safely

keep' the Jdefendant for the time specified

therein. if, without legal 4ustification,

he does more than is necessary to 20 gafely

Keep him, he iz violating the law just as

much as he is in releasing him heforse the

e¢xpiration of his minimum term of sentence

unless he has been lewally pardonsd, ©On the

other hand, he not only may but must do wvhat
iz necensary to 'safely keep' the priszoner.”




Honorable Lawrence Johnson ~10-

Howard v. State, 28 Ariz, 433, 237 p, 203,
40 AJLJR, 1275, 1277,

® o« o » the provision of our bill of rights

iz, 'all penaltie= ghall be proportioned to

the nature of the offense.' The provision is

directed to the lawemaking power, vwhich alone

can determine what acts shall be regarded as

criminal and how they shall be punished,"

People v, Elliott, 272 Ill1, 5%2, 599,

In Illinois, punishment imposed upon an inmate of a
prison can only be done as provided for by the lawy and as we have
seen, the power of an administrator to punish inmates of his prison
extends only to the extent required for appropriate discipline,
and otherwise reasonably necessary to safe~-quard and maintain
reasonable order and safety within the prison and among the
pricsoners,

The keeper of 3 prison, to vhom prisoners have been
entrusted, can clearly be held personzlly liable for injuries
- sastaine? by such a prisoner resulting from negligent treatment

or excessive punishment imposed by such keepsr or jailor in excess

of his authority. In Re Birdsong, 3% Fed, 5992 (1899):; Thomas v.

S Hilliame, Ga, App. 371, 174, 8.E. 24 409 (1952).

In conclusion, it iz clear that a balance mst b@ struck,
Oon the one hand, » cheriff murt have sufficient nower in regqulat-
ing hia jail to permit him to carry forth his duties, inciuding

the zafe-marding and discipline of prisoners, and provision of
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reasonable hours oﬁ visitation. Howaver, at the point that sub-
jection of prisoners to conﬁtaht public view exceeds the bounds

of bearing a reasonable relationship to » necesrcary or reasonable
mede of opsration of the Jail, s court might finﬁ that such a regue
lation constitutes an unusual punishment, not imposed by due pr06@$s
of law, conﬁiitutinq an invazion of a prisoner's right of privacy.
In =uch a cage, the gheriff could be held perscnally responsible.

It ie impossible to determine precisely whether tha-pxoposeﬂ reg-
ulation==w—=wvhich would peimit public inspection between the hours
of 9 AM, and 5 F.M., Monday through sunday--—--is reasonably re-
lated to the necessary administration of the jail; nor, on the
other hand, is it clear that such a regulation would violate any
constitutional rights of the inmates of the prison, Such a deter-
mination could only be made by a court on a case-by-case basis.
Rowever, were such a raqﬁlation instituted, without provision being
made for gegragation of a\priaoner from inspection upon his request,
or some other reasonable means of protectiny the prisoner's righte,
such a requlation could be open to obijsction on these grounds, It
ig impossible to say that a court might not find no violation of a
prisoner’s righta‘by such a regulation. Howevaer, particularly in
the case of an unconvicted inmate, in view of courts’ recent tend-
encies to expand the civil rights of citizens, it is my opinion that

unlesz careful provision is made to protect the rights of inmates, a




o
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requlation such a= the one proposed would very probably constitute
an invazion of an inmate's right of privacy,

Very truly yours,

ATTORNEY GENERAL




